
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



346 MICHIGAN LAW REVIEW 

sufficiency of this and cites other definitions that improve upon it, but then, in 
place "of making another definition under which the present set of facts might 
be brought, the court goes straight to the heart of the matter by saying that 
"The law as other big institutions of modern society, is advancing. It has 
broadened in its conception of human rights, including property rights." It 
concludes that we have here a property right of value and that the value 
has been assessed by the lower court at the right amount. By thus turning 
from the rule of law to the simple question of the right of the party claimant 
the court arrives at a correct conclusion by a perfectly simple process avoiding 
all the pitfalls of the logical syllogism with its possible errors arising from a 
divided middle and incidentally also avoids the enunciation of another defini- 
tion of goodwill with which to trouble us. 

Injunction-Sale of Business — Agreement not to Compete. — D sold his 
business and good will to A and, as part of the consideration, agreed that he 
would not "directly or indirectly enter into business in Sioux Rapids, Iowa, in 
competition with" A for five years. A sold the "business and good will to P 
to whom A assigned the "contract" with D. D re-entered business in compe- 
tition with P. Bill by P to restrain D from entering into competition with 
him in violation of the agreement. Held: Injunction should be granted. 
Sickles et al. v. Lawman, (Iowa, 1918) 169 N. W. 670. 

The defendant contended that the contract gave to A a mere personal 
right which could not be assigned to P, the second purchaser of the business. 
This argument had no weight with the court; for the question had been al- 
ready settled in Iowa. Hodge, Elliot & Co. v. Lowe, 47 Iowa 137. This is 
in accord with the views of nearly all courts. As was well said in Francisco v. 
Smith, 143 N. Y. 488, "such an agreement is a valuable right in connection 
with the business it is designed to protect and going with the business it 
may be assigned and the assignee may enforce it just as the assignor could 
have enforced it, if he had retained the business. The agreement could have 
no independent existence or vitality aside from the business." Even if the 
covenant or agreement had not been assigned, the assignee (purchaser) of the 
business would be entitled to enforce it. American Ice Co. v. Merkel, V09 App. 
Div. 93; Fleckinstein v. Fleckinstein, (N. J. Ch.) 53 Atl. 1043. Conveyancing 
forms do not permit a covenant to be made with a business, but such is the 
intent of the parties. The purpose is to give additional value to the business 
sold; and as the covenant is designed primarily to protect the business sold 
it ought to 'run' with the business. In fact it seems preferable to treat such 
a covenant as an equitable servitude. 

Libel, — Privilege, Excess, Publication to a Clerk. — Under an agreement 
between defendants and M, the latter selected plaintiff, Roff, as an arbitrator. 
Defendants then wrote M, "We decline to accept a man with the German 
name of Roff as arbitrator." The letter was sent in the usual way by post to 
M, where it was opened by one of M's clerks, who placed it upon the desk 
of another clerk, who gave it to M. Plaintiff was not a German at all, and 
on learning of the facts, sued the defendants for libel, in the publication to M. 
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Defendants pleaded privilege, and the jury found there was no malice in the 
publication to M. The trial court ruled that "the publication to the clerks 
was not privileged, even if the writing to" M was, and judgment was enter- 
ed for the plaintiff. On appeal by defendants, held : the publication to M was 
prima facie privileged, and this privilege, -in the absence of malice, is not lost 
by the publications to the clerks. Roff v. British and French Chemical Co., 
(Court of Appeal, K. B. D., Nov. 1918), 87 L. J. R. (K. B.), 996. 

Swinfen Eady, M. R., held that since both defendants and M had a com- 
mon interest in the selection of an arbitrator, the occasion was prima facie 
privileged, unless there was malice to rebut the prima facie protection, and the 
jury had negatived any malice. The other judges agreed. It was further ar- 
gued that the mere fact that a defamatory communication, prima facie privi- 
leged, is communicated to a third person having no interest, is in excess of 
the privilege and destroys it. But the court held otherwise, relying on the 
cases of Pullman v. Hill, (1891), 1 Q. B. 524; Edmondson v. Birch, (1907), 1 
K. B. 371, and others reviewed in note in 17 Mich. L. Rev. 187. 

All the judges held that the action was not for a publication to the clerks, 
but only to M, and hence the trial justice's instructions that the publication to 
the clerks was not privileged, was not applicable and was misleading. They 
seemed to think that a separate action might possibly have been maintained 
for the publication to the clerks. This matter is covered in the note in the 
Michigan Law Review above referred to. 

Public Utilities Operating After Expiration of Franchise — Ordinance 
Fixing Rates. — A street railway company furnished the exclusive service to 
defendant city. On 150 miles of the lines the franchises had expired, 65 miles 
were under a "three-cent franchise," and 55 miles of disconnected sections of 
tracks in outlying streets were under "five-cent franchises," which had not yet 
expired. The city on August 9, 1918, passed an ordinance in terms amendable 
or repealable at any time, limiting fares that might be charged on franchise 
lines to franchise rates, and on non-franchise lines to a maximum of five 
cents. The ordinance expressly provided that it should not be construed to im- 
pair the obligation of any valid contract. The Supreme Court of the United 
States found the enforcement of the ordinance on the averments of the bill, 
which for the purposes of the hearing must be taken to be true, would result 
in a deficit to the company. The rates fixed did not provide a reasonable re- 
turn, and therefore deny to the company due process of law. The District 
Court should have granted a temporary injunction and proceeded to a hear- 
ing and determination of the case. Detroit United Railway v. City of Detroit, 
United States Supreme Court, No. 666, January 13, 1919. 

Little need be added to what was said on the Denver Water Case, 246 
U. S. 178, in 16 Mich. L. Rev. 438. The case simply follows that case, and from 
this three justices dissent, as they did in that case. The only difference be- 
tween the two seems to be that in the Detroit case the company has certain 
unexpired franchises, so that the city is not free to operate a complete system 
of its own by driving the company from the streets, and the company is on 
the non-franchise streets only by sufferance. The court has constructed a 



